In the Matter of
DATE | SSUED: August 15, 1996
MANSOUR GUI TY,

Conpl ai nant , : CASE No.: 90-ERA-10
V. :
TENNESSEE VALLEY AUTHORI TY, :

Respondent .

RECOMVENDED DECI SI ON AND ORDER
APPROVI NG SETTLEMENT AND DI SM SSI NG COVPLAI NT

The parties have submtted to ne a Menorandum of
Under st andi ng and Agreenent together with a Joint Mtion for
Dism ssal and a draft Recommended Order of Dism ssal (annexed
hereto and incorporated by reference herein.) The Menorandum of
Under st andi ng and Agreenent would result in the settlenent of the
i nstant case; Case No. 95-ERA-34, a case involving the sane
parties which is al so pendi ng before the undersigned
adm ni strative |aw judge; and a conpl aint docketed in the United
States District Court for the Eastern District of Tennessee as
Civil Action No. 3-87-843, relating to the enforcenent of an
August 15, 1986 settlenment agreenent pertaining to a prior case
involving the sane parties before the Ofice of Admnistrative
Law Judges, Case No. 86-ERA-16. Although |I agree that the
i nstant case should be dism ssed, | have al so considered the
merits of the underlying settlenment and recommend that the
settl ement be approved as resol ving both Case No. 95- ERA-34 and
t he instant case.

The parties have requested that | recommend to the Secretary
(acting through the Adm nistrative Review Board) that this case
be dism ssed. However, a stipulated dism ssal many not be
applicable to the instant case in view of the settlenent of the
case by the parties, even though the settlenent provides that it
will take effect in District Court even if it is not approved by
t he Labor Departnent. Conpare Gergans v. Edward H nes, Jr.,

Hospi tal, 94-ERA-26 (Sec'y Dec. 7, 1994) (disposition of
conplaints under Rule 41 can only be effected by final order of
the Secretary) with Hoffman v. Fuel Econony Contracting, 87-ERA-
33 (Sec'y Aug. 4, 1989) (finding unconditional right to dism ssal
by stipulation under Rule 41 inapplicable to ERA proceedi ngs when
a settlenent is involved, based upon 42 U. S.C. § 5851(b)(2)(A)).
Recent authority by the Adm nistrative Review Board has nade
clear that before a matter may be di sm ssed, an ALJ nust
determ ne whether the dollar anount received by the Conpl ai nant
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is fair, adequate and reasonable. See Kl ock v. Tennessee Valley
Aut hority, 95-ERA-20 (ARB May 30, 1996).

This case has a |l engthy and convol uted procedural history,
whi ch need not be fully recounted here. By Decision and O der of
January 24, 1994, the Secretary of Labor dism ssed the
Conpl ai nant' s conpl ai nt wi thout prejudice and gave the
Conpl ai nant a period of one year to file a notion to reopen,
provided certain criteria related to the Conplainant's
psychol ogi cal conpetence to litigate the case were satisfied. A
nmotion to reopen was filed and by Remand Order of May 3, 1995,
the Secretary remanded this case to the Deputy Chief
Adm ni strative Law Judge for further proceedings, including a
heari ng and a recommended decision on the nerits, and directed
that the scheduling of the case be handled in the sane manner as
any ot her ERA case.

The case was then assigned to the undersigned adm nistrative
| aw judge, and a Notice and Prehearing Order was issued on My
25, 1995, to which the parties jointly responded. Thereafter,
the case was noticed for hearing commenci ng on Novenber 15, 1995,
to continue until conpleted. On August 17, 1995, the Respondent
filed a Motion for Summary Judgnent, and the Conpl ai nant noved to
continue the hearing so that additional discovery could be
conducted and al so sought additional tinme to respond to the
Respondent’'s Motion. A conference call was held on Septenber 27,
1995, the hearing was continued, the Conplai nant was granted
additional tinme to respond to Respondent's Mdtion, and the
parties were advised to propose a scheduling order. The parties
were unable to reach an agreenent on scheduling due to the
federal case set to begin on January 18, 1996. Another tel ephone
conference was held on February 28, 1996, follow ng which a
schedul i ng order was issued, which required the Conplainant to
respond to the Respondent's notion by May 1, 1996 and which
advised that the trial would be held sonme tinme in July.

In a conference call of April 25, 1996, the parties provided
t he undersigned adm nistrative |law judge with a status report
concerning the pending litigation between the Conpl ai nant and the
Respondent and asked for a stay of proceedings so that settl enent
negotiations in the instant case could be conpleted. The parties
indicated that the district court trial had been conduct ed.

Because of an apparent overlap, | asked the parties to confer and
advi se what issues are currently pending before nme and what
i ssues were before the district court. | requested that the

parties try to work out all pending issues in both cases before
nme (Case No. 95-ERA-34 and the instant case),! but that if they
were unable to do so, they should define the issues prior to

! The parties have opposed consolidation of the two
matters.
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trial. | comrend the parties for having am cably resol ved the
pending issues in all three matters.

| have considered the Menorandum of Understandi ng and
Agreenment (which is annexed hereto and incorporated by reference
herein) and | find that it constitutes a fair, adequate, and
reasonabl e di sposition of the pending case (as well as the other
pending matters) in accordance with the enpl oyee protection
provi sions of the Energy Reorgani zation Act of 1974, as anended,

42 U.S.C. 8 5851. | have al so signed the Recormended Order of
Di sm ssal (al so annexed hereto and i ncorporated by reference
herein) but due to the authorities cited above, |I amal so issuing

this recomended deci sion and order. Accordingly,

| T | S HEREBY RECOMVENDED t hat the Secretary of Labor,
t hrough the Adm nistrative Review Board, approve the Menorandum
of Understandi ng and Agreenent and issue an Order dismssing this
case with prejudice.

PAMELA LAKES WOCD
Adm ni strative Law Judge

Washi ngton, D.C.



